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Judicial Failure on Land
Acquisition for Corporations
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Iand to be scquined under the Bil for the

purposes of colleges, hospials and other

i instutions which are in some crses

nly parly supported out of public revenue
orthe fundsof ocal suthorcies.

'he Land Acquisition Bill was intro-

uced by H W Bliss who explained the dif-

O s s

Despite the 1984 amendment of Bt
the Land Acquisition Act, 1894, NP‘ﬂf"m fndia has been wsed

T o companien I m,ﬁ per

the judiciary has continued to by sl

T e
for the acquisiion o and for al companes.
s ot intanded, that is to sey that the Act
hall be used for the acguisiion of ord for
ry company i i thepulc sy

allow farmland fo be acquired  Cuvaing misery a8 the Land Acquisition
freely, with “public purpose” Act, 1804. From Independence up 01905,
being given the widest possible ::"::‘“‘ ‘:ipe'”’“ ""," d‘SPMﬂ{ ::"ﬂ
: e to 8 varity o
scope. In the pi“:d"[ L foble dlsp\:uﬂl for public pojects.
Th judiciry
promoted private corporate execuing i s e
Taterests, the.stere, f tirm, i ffcts of lad seqinton on el

‘and medium Iandholders and on agricul-

becomingan dptate ageint of fhig tural labourers. In this article, we tell one.

companies. The article focuses on

ir eyl durhict

ascfultothepublic (5 usethe words.
tion 48), it is not possible (o predicate of

ictary
land acquisition under Part 11 [or ‘emained oblivious to the suffering of the
the state and people.

‘enttled to use'them, a condiion precedent.
t the scquisiton of land laid down in

b Secing
aod pares i d analys i il ot e
with Parcvirof the Act, which W0 s in furtherance of prve specietions
relates i

fora g %
company. The way forwardis for  Ingpeople. The artile focuses o land ac

quisition under Part 1 for the state and its
the judiciary w compel all instrumentalites and agencies and com-
acquisitions for companies to pares this with Part virof the Act, which s
follow the Part vi route.

subjec (0 pressure, which it wibly
sometimes.be diffcult 1o resist, on behalf
of enterprises in which the public have no
cirectnteres

Constitutional Bench decisions of the

The First Phase: Supreme Court
against Farmers

At the time of ensctment of the Land Ac-
quisition Act, 1854, the second Select

this difference. These cases are Pandic
Jhandu Lal and O thers v The State of Pun-
jib and Another (Am 1961 sc 343,
R L Arora vs The State of Uttar Pradesh
(AR 1062 ¢ 764) and. Smt Somawati and.
5.

24 January
1898, submitted o the Council of the
xpla

I Pandi Jhandu Lal and Othrs
d Anather (AR 1961

nation regarding the proviso o Section 6
of e Act. The proviso s as under
further that o s declarason
b rsde ln e ompesmionto e
awarded or such property is
Company, o whlly o ey o o e
me.fund contolled
vty

“Thisarticle s party based o submissions
made inthe SpecialLeave Peition (Civl)

o 17461 of 200, Leela Nagesh Mandke s Siate
of Maharashera, pending i the Supreme Court
oflndis

ColinGonsaives olin onsebes@hrn o, s The explanation given by the Select

exccutive direcior of the Human Righis Law

Network, New belh, “The objec of the amendment we have sug-

e it

56 343), agricultural land of farmers was
taken for the construction of houses for
workers of a company under a government.

sponsored housing scheme. No attempt
was made by governmen: to comply with
the requirements of Part vi of the Act.

Holding that the construction of residen-
tial quarters for industrial labourers is &
publie purpose and noticing that a lrge
proportion of the compensation money:
was to come out of public funds, the
Supteme Court began the obliteration of

7

e difference between Bartn and Bartvit  that therefore the acquisition was for 3
inthe ollowing termss: public purpose. The Court held:
in the case of an acquisiion for Compaay It can ardly be denied tha 2 company

simpliciter,

posicion that the requirements of Part vi
were not complied with. It was contended.
by the writ pecitioners that the tken
amoust il indiaed tha the acquist-

nd that

Pan I i
Vi, Bu that does not necessarely mean that et which will be wseful @ the public and
o cinfor o Gy fr < b ¥t D may st e o
purpose ex

tion was not fora
the acquisition was manly for a company
and ought o be setaside since the proce-

un
e e peoians of Pt VI thecosora  behall ol therespan
prtion o the cou o the acqisidon s o theconchuion ot hentenionofthelegs

dure ed. The
Constitutional Bench upheld the acquisi

e ords the

rovided

i m
should be borae, wholly o in pire, out of e product inended t be produced is in
public funds, Hence, an acquisition for o ral manmer useful w the poblic, and if

Senga Nuickenis cue, 1 50 Mad 308: (A1
1927 ¥ad 245) bas beee fllowed by the vari-

s ey 0. Rave been acquirig privre properies all

unds e 1o use the machinery ofhe Acfortheac. o the couniry. contribuing only token
bl fu quisi r 3 company is condi.  amounts toeardsthe s of acquisicon
There was a fight back in R L Arora v in

The State of Uttar Pradesk (nm 1962

5C764).In that case Land should be acquired through the coereive

st publc exptse s banttly a0

‘acquired foran industrisltin KANUFOr  purpose memioned in 55 40 and 41 which
the construction of a texi would a0 be  publc prpose for the pur.
s x

publc expense.
stare decisis the véew akenn Senga Naicken's
ase, rn 50 Mad 308: (xm 1027 Mad 245)

parts factory. No ection was taken under

Partvar, e generally ST he Argmens hat he nion of the

on, 2 complication was created by the  fortheprof ofothrs who mightbe ovemers
observations made in paragraph 6 to the  of ompanies through the Government s
effec that the crucial determining factor sy becaie s conpucy might prodics
vizs whether “the
10 b paid. by the srporation. Sine the

Justce Subba Rao set out a sterlng
dissent referring to Section 6()¢ He
held that
A ressonsble comsirstion of i provision
uninfluenced by decisions would be that in.
the case of an cquisiion for a company, the

entire compensation came from the €O There i, In our opinion, no doube that the
‘poration, Chapter vir was said o apply  Incention of the legislature was tht Land

pany and i the case of an acquisitio for
public purpase the sovernment willpay the

and since the procedures were ot fol.
lowed the acquisition was et aside. Itisno  €OOstueted is dirctly usful to the pulic

tion ot of public revenues. The underlying
objet of

13wthe

A sl onitios oo e o

following effect:

«m.,;wmumm- bl

of the legiature that the goverament should 1N paragraph 21 of m decision, the
be made @ general agent for companies o oc- Court gave the example of the construc.

the section are satisid if
U e someni et &
Rominal sum s 3 ple, e

e donotpiasand zmmm asworkssat.  compensaion payabie may run nt lakis.

areyon e o cxraond-

tivitues for private profit. 1f that was the tand Bl e mary results. . The idea that in one case the

: l he whle

tained in 5. 40 and. The i o b it o sl
19635

IFwewere o give e wide meretaion 00" e coffie and
o the relevary words in Se. 10 and 41 ¢ Whatever slim chances existed for a pro-

i cht prctialy ro compene-
tion need come out of publ 2
Fussaie bt abel vt

would amount 10 h
intended the Gevernmant o be s sortof gen.  This was

em emphasis:

atagere for ouipaniet e raandef 1o acquire agricultural land for the pur-

them, 50 that ther cvrers may

the same den. It
that public evere shall contribute rupeés

‘The Gourt then dealt with the submis-  facture of compressors and other equip-
sion that the scguiition would come under  men. The Punjab government sarctioned
Part 1 as the company was producing  the unbelievable amount of Rs 100 for the
oods that were useful to the public and B admited

‘compensaian musthave some rationa. el

onarved part' can only mean 2 subsiaotial
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‘He then concluded: have no right o challenge — where an exclusionary clause was intro-
the decison o i hecause the wording f e che - expression PuE

We kb e i, wh 8 ok s o g L1 ¢ eEresion pubc pupoe
oty endotChptrndoesshe sy oSk noking it very clear that aquision of

and ot Wb ening of . hange 5 land for compunies was excluded from the

You can ion 307).
ing the Act or private ends or forthe (o0 Tyt s

Aagssin i Mt r alon that herafer the e govenments should  exclusionary rider i shown as a continua-
It may be noted that at the time of enact ;':nl;‘:;’;;‘"‘ﬂ" of acquiring land under (iop of clause (viii) abave. However, in the
‘ment of the Land Acquistion Act, 804, the 2 TN IR RO BIll* and subsequent gazette publications
Scond ket e s e i et et s e Ty et ofthe amended Act the exclusonary rier

e

et

the second proviso to the declarar
ander Section 60) in the following terms:
“The objoct of the amendment we have sug

oot s given b aod many other things
might happen. Here 1 am making

o read this exclusionary ciause by reading

that have been put including the compens-

land 10 be acquired undier the Bill for the
purposes of collges, hospi ther

be very easy forthe stase government o ac
quireitforanything and everything Thisis the

onty partly supported out of public revense
orthe s of e suthorten

The proposal to amend the Act did not
materialise and S K Patl o the Lok Sabha
be

the Statement of bjects
o R, The et s conecy e ot
Haer House Building Cooperative Socity vs
Syed Khader (1995 2 56 677) and Jnane-
daya Yogam vs K K Pankgjakshy (999 9
scc 452).

‘The Second Phase: thata Ignores

Legislature Fights Back ‘placed before the House. It took 22 years ~ the Amendment

“The anguish ofhe b s e o she e amendmee 2 b lced T s v decin o s Sprece
K Pati i s

Lok Sabha* pfmpumg e bl

On 6 August 1984, Bill No 63 of 1984

What happened afte this Arora case? Afier
this Arora case when the judgment was

airconditioning, which s  latger publc
purpose. Accardi he firs is. The
textile machinery is surely a lirger public

‘Chapter v or art v, Therefore, they were:
Party

the TLand Acquisition Act, 1804. In the
Statement of Objects and Reasors it was
serousthat the

Promotion of publlc purpose has to be bal-
anced with the sights of the individual,

Again, acquisiton of lnd for private enter-
prives ouglt o 0 b paced on the samefoot
ing as coquiiton for the state o an enter

after the 1984 amendment. These may be.
divided into four categories. First, where
the decision relies on pre-1984 judgments.
of the Supreme Court and do ot notice.
the criteal amendment in Section 3().
The second ae those decisions tha repro-
duce Section 3(f) incorrectly as if the
rider is connected to Section 3(f) (viii)
alane. The chird are those that correctly
set out 3(f) and then proceed on the as-

bt the amended section makes
no difference at all. The fourth categories

prise under ... The main progoma for
) Acquiseion

of land jo o government comparsies under
tre

pr
‘amended section 3(1).

bt they

have g0t 1 pay sore money, Therefore, do

acquired for a company, the money is 10 be
paid wholly by that company. Therefore in
they.

and the Rajya sabha, the minister Mohsina
isaid:

1swould now like  draw the artention o the
Henourable Members t some other peovi.
FtheBil o

State of we (2003 10
o 626l was s vades Por
for the :mhhmm:m of a diamond park.
The § urt relied on Smt Soma-
warts o Sete of et Jege R
State of Haryana,” Manubhai Jehtalak

. Bajirao T Kote vs State of

R L Arora va Siate of U

they gave i for the

etc The ease went o the Court and this jods.

vs Madam Gurumurthy Sastry* and Pandie

quoted in that court also and the fudgment

‘This s how the. nd
new Section 3(cq) was introduced and o

“Whatever it right be, once the sate govern-
fora

new Section

Jhandu Lal unjab
the acquiscn under Part 1 the follome
ing terms:

‘meat, i is wisdorn,
public purpose, s decision s fnal and

The most important change came in 3(f)

ooeic§ Pl wenkes R AVGURT 7, 3030 VB K1Y 40 53

s the rides at the end of clause () by which
3

the acquisiion of land for compans i cx.

P b Pat o e ot vl e

This observation s utterly wrong and
the decision is in utter disregard of the
amendment and deserves o be set aside by
alarger Bench.

Every ane of the decisions relied upon
were in respect of pre-amendment pcq
sitions though the decisions may have
been rendered afrer 1984. The conclusion
ofthe Supremme Courin thiscase s wierly

nndmhum(‘ the Land tion A

precending thet acquisition of lands for
ol e i il g
thwarted by the Supreme Court.

Desling with the fourth categories of
cases, though there was a fecble attempt
by some Benches of the Supreme Court
W testrict acquisitons for companies
using the guise of public purpose, these
were very few and could be casily dis
tinguished. In Jnancdaya Vogam v K K

tand.
o thatcas, the Stpreme Court helds

“The above consderaion sovws tha ule 4

conmplace s o die ey,

anless tha directions enined b/ Rule 4

“This decision however coukd easily be
distinguished on fucts as payment by the

Pankgksty.” sougl
cervention of the government to

acquire land for a religious procession
celcbrating a festival in the Jaganrarh

T

mple.
an scquistion would b

acquisition aed Part vit scquisiion has goe
Brred undes the mpactof ucicial intepre.
i of et govoms. The e
perbhaps the decisive distncton lie in
ot b th o of xullon s
out of bl s whly o ey Ve
‘again, cven a token of nomirnal cntribution
e o bk o b i

that by contributing esen @ 1l

it and would ot fall within the defint
tion of “publc purpose” s set orth in Sec-
tion 3(9) of the Act.

Tn Devinder Singh vs State of Punjab
swhere the State initiared Part 1t proceed-
ings to acquire land for a tractor manu-
facturing company, the Supreme Court
after poticing the amended Section 3(6)
correctiy beld asfollows:

could be charged by the government In the
considersd to be.
an acquiston fo faclaring the seting v

e

Section 4 notifcation. It can therefore be
aigued that this was a case where the en-
tire contribution for acquisiion was t
come from a company and that the subse-
quent payment by government was to
cover up for what was essentially acquisi-
o for and paid for by a compary.

I Chaitram Verma v Land Aequisition
Oficer25 acquisition was sarced for con-
struction of a railway siding for a cement
plantoF 1isco. The high court hel

Thlananf e detiiion e doesnc

ion of tand for
e o s o
Shar even though a public purpose’ may be
served i

tonof o 3 ublc o, e

-
expresson ‘public purpose” s wsed In the
Act docs not inchude such scquisition... But

cqisition of e et

imbocd i
scquision If only the government comes

sreer:
St ot G, hat e b therea postion
The decision in Somavantis case,” 1o
the effect that even » nominal contribu-
tion by the government would convert an
acquiskion for 4 company into a publ

eadapted thereforeare laid cown i Part VIl
ofthencr

Though the Court is shown the deci-
sion in Pratibha Nema's case™ the Court
declined. to follow that ratio and held
asunder;

cannon b weaed a scquisvon for publc
‘purpose, all other purposes ot

any i o e diseinguished from acqpisition

10 absurd levels in Indrajit C Parekh 15
State of Guiarat® where i was beld that
even a nominal contribution of Re 1 would
validate the acquisition. Similarly in Man-
ubkai Jehtalal Patel vs State.of Gujarat®
the Supreme Court held that “the conti.
buion of Re 1 from the

wi
estes of 3 citizen iy being compulsarly
acquied by a State n exercis of it

of Eminent Domaln, the essenti] ingredic
cats thereof, ramely, existence of 1 pulilc
‘purpose and payesent o compentation are
peincipal requisis

acqusicion of and for a private company,

public pur-
ok, Sanaot,in the context of 530 of the

a8 b e Ko o . o deifs o
“public purpe
brylorsety ot ledyudistaci

canaot be dubbed as llusory 50 38 o in-
validte the acquisiton”, These uttrly ir-
rational decisions eventually decimated the
crucial difference between acguisicion for
companies and acquiston for public pur-

ste crieria, oeher sstutory requirements
el for sirict sompliance, being imperative
incharacter,

upreme Court then reled o the

i)
of the Act permited ssue of motification
Gnly o s Pule purpos” i was oo

possble 1 then subiit that i 'public pur
Fon e arvey acompuny herewonlbe
ollegalit in the accuisiton for a company
on the basis of notification. mentioning

Pratibha Nemas case® Thus the explicit
ntenion of Partiament ot to permit state
vernments bocoming agenss for companies

i

decision of the sc in General Government
Servants Coope i g
Agra vs Sh Wakab Uddin® and concluded
that Rule ¢ was mandatory and Companies
were required to negotinte with farmers

n State of Punjab vs Raja Ram* land
was aoquired for the cnstruction of
sodowns for the Food Corporation of
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aside inthe

of ight,

India.

following terms:

pocation being  ‘company’ compli-

ance with the provision of Part v of Lhe

n order o Lawfully

acquire any land for it purpose. Tt is not

denied that sech complianc is compleely
locking inthe preseat case.

The tilt towards corporations and away
from the poor was legally articulated in
the following way. First, it was sad thit
‘public purpose is incapable of being de-
fined. Second, that benefit must come to

come into play. But this was not o be. An
intezprecation was given and followed for

poration would also be in public interest,
as the corporation would pay Increased

corporate takeover of agricutural land
with a court not intervening atall.

In Somawantis* case the Supreme
Court pheld acquisition for & company
‘manufacruring refrigeration compressors
and held such an acquisiion o be for &
public purpose. In Jage Ram vs State of
Haryuna, 2 relying on Somawast, the
Supreme Court upheld acquisiion for a
factory manufacturing China-ware and
porcelainware. Thus, in Somawanti, in

The legal logie, by which the superior
courts began to allow all Kinds of unkind
scquisitions that caused ntokl misery to
the rural poor, was by adopting almost com-
plete hands off atitde in acquiston pro-
ceedings In Soorarans cae, the Supreme
Court held that “government is the best
Judge". In Daulot Singh Surana v Collec-
tor the Supreme Court went (0 the ex-
treme extent of holing that “government
s the sole and absolute iscreton in the

an action relating g,

iy the vast majorty of the poor: even the
rich are part ofthe public). Third, chat the

Iow a8 to male it almost {mpossible 1o
challenge acquisition proceedings. The

vast powers to take people’s land. Fourth,
the government s the bestif not the only
judge of what constitutes public purpose.

only be challenged if i
wns "nota public purpose but a private
purpose o no purpose at all”. Thus the

ation. where the stae is only 1o anxious

eorporations for kickbacks. Exten-
sive corruption surroundsland acquisition
proceedings. 1t is the lands of the poor
thit are invarisbly taken. Rich farmers
and others are able to adroitly avoid ac-
quisition by politcal obbying It s in chis

One caukd speculate a3 to what diection
the courts would have gone if a govern-
‘ment had come to power that began the ap-
‘propriation of the lands of rich farmers for
‘genuinely socialstic purposes such as edi-

courts could ot play any balancing act
ber d

detriment 1o the public. Proportionality
could not be assessed at all. After that
everything under the sun met the stand-
ard of public purpose.

In Sooraram Praiap Reddy v District
Collector the Supreme Court relied o
the dissent in R L Arora's case™ where it
was said *T think i would be unduly re-
striting rhe word ‘useful

matter”.
State of Utaranchel* the Suprerne Court
undereut ts wn role by saying that couns
were “il-equipped 1o deal with these mar
e, because acquisiton cases dealt with
complex social, economic and commercial
matiers. It s not possble for courts (0 con-
sider competing claims and conflicting in-
S and to conchide which way the bal-
it There is no objectve, justiciable
¥ g it il B
sues nor can such questions be decided on
a priori considerntions.” This i a point of
view that s completely untenable. The su-
perior courts deal with complex commer-
il matters day in and day our. They draw
a balance between competing incerests.

1o say that a work is useful 1o the public
only when it can directly be used by the
‘public”, Arora's case was not followed by

y ley
cone exist. For the Supreme Court 0 avold
adjudication of competing interests in band
acquiskion matters shows tht the court was

on the point that publc interest reed not
‘mean that every member of the public
should benefit. The American decisions

2 new purisdiction woud have emerged
The decision in R L Aroras case” has
<convenlenly been forgotien. The ratio

In the same decision (Soaaram) refer-

by and large in ine
policy of uncontrolled land acquisition.
Authe root laythe uneritcal reffance on
the doctrine of “eminent domain® which
has is origin in the colonial period and

ence is made to Motibhai
vs State of Gujarat,? (which was for the
hemicals s f this

justified colonial land grabbingallover the
There

nf leersture situating this docirine in im-

ful to the public and the publc shall be enti-

corporation could not_buy land on the

its e
25 2 foundation for governments' forcible

fit has never been followed thereafter.
This was & pro-people interpretation of
section 3(6) of the Act. 1 ich persons and
corporations wanted Iand for any purpose

with farmers. Only if fand was required.
for & project which was directly use
the public and which the publiccould use

oA bl waarty R AVSUET 7 3010

rates) where
publicprpose wasseen i such acircalar
and Indirecs sense as o Include savings in
foreign exchangel The Court held “that
even if the acquisition of tand i for &
Is to make

digenous people. In Soorarars case, the
upreme Court affinmed this obnoxious
doetr reference 1o Charanfit Lal
Chowdhury vs Union of India and ol

profit, the intended acquisition of land
would materially help in saving romxn

Conclusions

exchange
concerted in our ecomomic sy’ On

Ve xivne 32

mood in the country particularly after the
@

1984 amendment. Prior to that, the orien-
tation of nation building probably made

PR Ramakrishnan:

o G e, e e
St b sacton ), s oy parscla

sible-unless acquisicion was done freely
lnd ‘with public purpose given the widest
ssible scope. But to continue with such
an -p;mm in the period ulghbll\unun
where e o pro

s the growth of the lving present. aw
cannot stand sul; it must change with the

Lol e 2o i i
Sranae of 2 sy o'
S 1y st o ey

sores

nu—\nmmdaﬂmmpﬁdwm
e o, s S

 d dared

e lre: rpors o e e e e when

Rty ioa,
7 Janlary o4 1334,

s quite another thing. To disregard, inthe
manner done, the intent of the 1984
‘amendment indicates how powerful the

ol tn el i et o sy
et and v by 3

> St e cui: ) s o s

o
ke, ctbr o e e it U
s e ety oy

 ptied ater e commceen of e
ica (Amandrmen 20d Vel

e conmencerent of the Liod Acquiion
{Amealimea) A 1634 (68 o 1) halbe

ue
lands of farmers. As a result, large tracts - iy s

h oty of SRUEIOUS ) it s e S of e
small farmers, have been e e o e e
and peopl diplaced. There were mass
oS e T TR TS e e
but the superior judiciary remained un- ey for engaging Esel? in ay industry o

moved, doggedly anchored 1o thelr no-
tions of “development” unresponsive o
the distress of farmers, tenants and agrt

WOk W o bl prpoee, o

o properey by o
oI o ardy oukof bl revenae o

kel o prove gl o hepc,
@

Sebriary o4, p 125 Gt of ol eV,

culture. During this period of globalisa-
sion from 3990 onwardsche union govern
ment. withdrew credits from agniculture
and followed conscious anti-farmer poli-

< 374 Sece, Vol 7, nd dted

(53 Sl maysenon s e et
i

o i, I o e e

.mmm.m Gz of s (B, P,
St 3 ok e,

remunerative. In this context the compul-

S,
Tos due's hng 0800

lands
nian statute was the most cruel blow of
chemal

‘The way forward s for the judiciary to
‘compel all acquisitions for companies 1o
follow the Part vi route and o reverse the
decition in Somowantis case and hold
shat irespective of the contribusion by
sovernmen, al acquisitions for compa-
nies must follow Part v, The reason for
chis approach is not diffclt 1o compre-
hend.

b secton (3,

e
i I-Sec 1.8, 86, p 11, dbed

sy o Secon o o e ot

apsroprite
pretturiiiottiicamniy
@ e i, s poo, of e

ampecy;
6 e e o e b b sl b
ey e ooy,

under corporate control so completely
chat they are only 100 eagerto spend large
sums of state funds

o g S o i
s cocred

S e e it whic, he e
itanson whih e Faanes 1 whih

in the acquisition of lands using the Act.
“The judicary must understand that there
s grave unrest in rural India and if it fs o
relate 10 the rural poor at all it cannot g0
by the Constitutional Benchis decision of
the earlier period. Times have changed.
“The rural economy i i ferment, With rural
ferment everywhere, the time has come

Vi e ke e apd

of Justice Subba Rao.

R0 5C 2,

sz

st Gl S
wuwousc,,. om SR S o B
e 5 o oS (o s

25 set out above and the observations of
a2

e () Subet 1 e o s o PR VT

16108 12
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